[image: image1.jpg]PENNSYLVANIANS

—oRrR MODERN COURTS




PMCAction
Testimony of Pennsylvanians for Modern Courts and PMCAction

Subcommittee on Courts of the House Judiciary Committee on 

Merit Selection of Appellate Judges

(House Bills 1621, P.N. 2019 and 1619, P.N. 2017)

Presented by Robert C. Heim, PMC Board Chair, Lynn A. Marks, Executive Director & Shira J. Goodman, Associate Director

Harrisburg

December 7, 2009

THREE PARKWAY – SUITE 1320, 1601 CHERRY STREET, PHILADELPHIA, PA  19102-1321   T215 569 1150   F 215 569 9153
INFO@PMCONLINE.ORG    WWW.PMCONLINE.ORG
INFO@PMCACTION.ORG     WWW.PMCACTION.ORG

TABLE OF CONTENTS

I. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .1

II. What is Merit Selection?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .2
III. Who Supports Merit Selection of the Pennsylvania Appellate Courts?. . . . . . . . . . . . . . .2

IV. The Decline of Public Confidence in the Courts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3

V. The Problems Inherent in Electing Appellate Court Judges. . . . . . . . . . . . . . . . . . . . . . . .4
VI. Judges Should Not Be in the Fundraising Business . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .4

VII. The Lack of Required Qualifications to Run for a Seat on the Appellate Courts. . . . . . .6
VIII. The Lack of Access to Relevant Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .7
IX. Random Factors Influence Election Outcomes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .8
X. The Lack of Diversity on Pennsylvania’s Appellate Courts . . . . . . . . . . . . . . . . . . . . . . . .8
XI. Why Merit Selection for the Appellate Courts Only? . . . . . . . . . . . . . . . . . . . . . . . . . . . . .9
XII. How to Design a Merit Selection System for Pennsylvania. . . . . . . . . . . . . . . . . . . . . . . . .9
XIII. The Nominating Commission. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .9
XIV. How Would the Nominating Commission Conduct its Work?. . . . . . . . . . . . . . . . . . . . .11
XV. Nomination by the Governor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12
XVI. Senate Confirmation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12
XVII. Retention Elections . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12
XVIII. Merit Selection is Different from the Process for Appointing Interim Appellate 

   Judges in Pennsylvania and from the Federal System for Appointing Judges . . . . . . . .12
XIX. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .13
Testimony of Pennsylvanians for Modern Courts and PMCAction

Subcommittee on Courts of the House Judiciary Committee
Merit Selection of Appellate Judges

(House Bills 1621, P.N. 2019 and 1619, P.N. 2017)
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I. Introduction

Pennsylvanians for Modern Courts (PMC)
 and PMCAction
 thank the Subcommittee on Courts of the House Judiciary Committee for holding this public hearing on the issue of Merit Selection for the appellate courts and for the opportunity to submit this written testimony.  

We are experiencing a crisis of confidence in our courts and judges, in part as a result of the recent, unfortunate scandals that have been plaguing our judiciary.  When judges face criminal charges, as they do in Luzerne County, or are disciplined because of unethical or improper behavior on the bench or the campaign trail, it weakens public trust and confidence in the entire system.  The last few years have brought too many stories of Pennsylvania judges violating the Judicial Code and even criminal laws.

But just as damaging -- or even more so -- the system we use for selecting judges -- electing them in partisan elections in which they must raise funds and campaign -- has undermined public confidence in the courts and the judiciary.  Studies demonstrate that the electoral process, in which campaign funds generally are contributed by lawyers, law firms and entities that frequently litigate in the state courts, leads the public to believe that “justice is for sale.”  This belief is wholly antithetical to the ideals on which our system of justice was founded.  The courts are supposed to be bastions of independence, to which all can come to be judged fairly and without regard to popular opinion, political expediency, personal bias, gender, race, ethnicity, or social or economic status.  But when judges preside over cases involving lawyers or parties that contributed financially to their campaigns – helping them reach their current positions – the other litigants and the broader public cannot help but be concerned that a judge’s impartiality might be affected.

PMC and PMCAction lead a Coalition focused on bringing Merit Selection to the appellate courts of Pennsylvania.  The current electoral system – with its emphasis on fundraising and campaign prowess – is broken.  The solution that is best designed to get the most qualified, fair and impartial judges on the appellate bench, and to get those judges out of the fundraising business is Merit Selection.

Pennsylvania is one of only a handful of states that elects all of its judges in contested partisan elections.  These elections have become increasingly divisive and expensive, and it is very difficult for voters to get relevant information about the candidates.  In short, judicial elections have become more like elections for other public officials. 

This is problematic because judges are different from other public officials.  Unlike legislators and executives who represent particular constituencies and are elected based on their positions on controversial issues, judges are not supposed to be responsive to their communities, popular will or political pressure.  Instead, judges owe their fidelity to the law alone and must impartially resolve disputes based on the law and evidence.  Campaign support should have no influence on decisions in the courtroom. 

Electing judges is antithetical to the principles underlying our justice system.  As elections become more partisan, expensive, and contentious, our courts are damaged.  If the public perceives justice to be “for sale” to the highest contributor or to be predetermined for those who share opinions similar to those espoused by the judge on the campaign trail, the ideal of impartial justice is undermined.  Public trust in the courts is imperative; without it, the court system cannot conduct its vital work.  Judicial elections erode public trust and confidence.  It is time to restore that trust and confidence in the courts.

II. What is Merit Selection?

Merit Selection is a system for selecting judges that combines elements of the elective and appointive systems and adds a new feature:  an independent citizens nominating commission that evaluates candidates for appellate judge and recommends them for possible nomination.  

Merit Selection is designed to get the most qualified, fair and impartial judges onto the appellate courts.  Merit Selection emphasizes qualifications, skills, experience, temperament and reputation for ethical behavior.  By eliminating the expensive electoral campaign process, Merit Selection gets appellate court judges out of the fundraising business.  This is critical to restoring public confidence in the impartiality of the courts.

Pennsylvania can only implement a Merit Selection system for the appellate courts by amending the Constitution.  To do that, the legislature must first pass identical legislation in two successive sessions.  If Merit Selection legislation passes in the 2009-10 session, it must pass again during the 2011-12 session.  If that occurs, a public referendum will be held so the people can make the final decision.  The system can change only if the people vote for change. 

III. Who Supports Merit Selection of the Pennsylvania Appellate Courts?
Support for Merit Selection of the appellate courts continues to grow in Pennsylvania.  Many of our coalition partners will be offering written and/or oral testimony to the Committee.  Others are attending the hearing to demonstrate their support.  

The Coalition is broad-based and diverse, representing many different segments of the Pennsylvania population from all over the state, including:

Civic and community groups, including the League of Women Voters of Pennsylvania, the League of Women Voters of Philadelphia, Black Clergy of Philadelphia and Vicinity, Common Cause of Pennsylvania, the NAACP, the Urban League, the American Civil Liberties Union of Pennsylvania, the Pennsylvania Council of Churches, the Philadelphia Council of Clergy, the Committee of Seventy, the Women’s Law Project, Women Vote PA, the Justice at Stake Campaign, and the American Judicature Society; 

Business groups, including the Pennsylvania Chamber of Business and Industry, the Pennsylvania Manufacturers’ Association, the Hispanic Chamber of Commerce of Central Pennsylvania, the Pennsylvania Business Council, the Northeast Pennsylvania Manufacturers and Employers Association, the Association of Corporate Counsel Delaware Valley Chapter, and the Committee for Economic Development; 

Businesses, including Merck & Co., Air Products and Chemicals, Inc., and AAA MidAtlantic, Inc.; 

Groups representing the legal profession, including the Pennsylvania Bar Association, the Philadelphia Bar Association, the Barristers’ Association of Philadelphia and the Philadelphia Association of Defense Counsel; and

Pennsylvania leaders from all three branches of government, including Chief Justice Ronald Castille, Governor Edward Rendell, former Governor Tom Ridge, former Superior Court Judges Phyllis W. Beck and Justin Johnson, Philadelphia Mayor Michael Nutter, and the chairs of the Pennsylvania Democratic and Republican parties TJ Rooney and Robert Gleason. 

These groups and individuals support Merit Selection for different reasons.  But the breadth of this growing Coalition demonstrates that judicial selection is an issue that is deeply important to Pennsylvanians. 

IV. The Decline of Public Confidence in the Courts

In 1988, the Pennsylvania Judicial Reform Commission, a respected panel of civic leaders, public officials, legal professionals and members of the judiciary commissioned by Governor Casey and chaired by then-Superior Court Judge Phyllis W. Beck, issued a report finding that confidence in Pennsylvania’s judiciary was appallingly low, in large part due to the system of electing judges, including the fundraising that went along with it.  Among the Beck Commission's recommendations was implementing an appointive method of selecting appellate judges.

Sadly, in the twenty years since the Beck Commission issued its report, its finding of low public confidence has only intensified.  Polls in Pennsylvania and elsewhere reveal that voters are increasingly dissatisfied with the elective process.  This general dissatisfaction stems especially from the role fundraising plays in judicial elections.  Perhaps most tellingly, judges themselves express concern about the need to raise funds from parties and lawyers who appear before them.  

A February 2009 USA TODAY/Gallup Poll found that “89% of those surveyed believe the influence of campaign contributions on judges’ rulings is a problem, and 52% deem it a “major” problem.  More than 90% of the 1,027 adults surveyed said judges should be removed from a case if it involves an individual or group that contributed to the judge’s election campaign.” 
A 1988 poll commissioned by a Special Commission of the Pennsylvania Supreme Court revealed that almost 90% of Pennsylvanians surveyed believed that decisions made by judges are, at least sometimes, influenced by campaign contributions.  (Lake Sosin Snell Perry & Associates and Deardourff/The Media Company poll).  More recently, the Annenberg Public Policy Center reported that “Americans who live in states that hold partisan judicial elections are more cynical toward the courts than Americans who live in states that do not hold partisan elections.  Partisan judicial elections foster the belief that ‘judges are just politicians in robes.’"  
Taken together, these numbers are staggering and confirm what has long been known:  money and judicial selection should not mix.  Clearly, the pressure individuals and groups feel to donate, combined with the concern that their adversaries in court may have donated to the judge’s campaign, contribute to a widespread perception that “justice is for sale.”
V. The Problems Inherent in Electing Appellate Court Judges

Pennsylvania is one of only six states that elect all judges in partisan election contests.  This is not a minority of which we should be a part.  Elections simply are not designed to get the most qualified, fair and impartial judges on the bench.  This is because elections do not emphasize qualifications and skill, but rather reward campaign prowess and fundraising ability.  
In addition, random factors, like ballot position, name recognition and county of origin play too great a role in electoral success in judicial contests.  The public has long complained about the lack of access to relevant information about candidates for the appellate courts, and the difficulty of making decisions about appellate court candidates.  Finally, judicial elections have produced an appellate bench that does not reflect the diversity of Pennsylvania.  These problems will be discussed in turn below.
VI. Judges Should Not Be in the Fundraising Business
Most judges will tell you, honestly, that campaign contributions do not affect how they rule on cases that come before them.  The problem is that the public finds that increasingly difficult to believe as the costs of campaigns and the fundraising that accompanies them continue to set and break new records. 

During the 2007 election for two seats on the Pennsylvania Supreme Court, four candidates raised nearly 8 million dollars from their families and from lawyers, law firms, unions, corporations and other entities that frequently litigate in the state appellate courts.  That set a new record in Pennsylvania.  Each candidate raised at least one million dollars, and one raised more than  $2.3 million (including $25,000 left over from a prior campaign).  But these records are likely to fall when all of the money raised and spent on the 2009 Supreme Court election is totaled. As of Election Day, one candidate had already topped the fundraising record set in 2007, raising $2,350,633.  His opponent had raised $733,948.  Together, then, they had raised more than $3 million as of Election Day.  Fundraising is allowed to continue until the end of the year, and final numbers will not be available until early 2010 but are expected to rise as spending from the last expensive weeks of the campaign are tallied.
These figures are in line with increasingly expensive judicial elections across the nation.  But these numbers don’t give the whole picture because they do not include fundraising and campaign expenditures by third parties, including political parties. This is significant because it is clear that third parties, especially the state political parties, are raising funds for their favored candidates and are spending hundreds of thousands, if not millions, of dollars campaigning for those candidates.  For example, in 2007, an outside organization, the Virginia-based Center for Individual Freedom, spent over $1 million in the last days of the campaign to run ads urging voters to “Thank Judge Maureen Lally-Green” who was running for the Supreme Court. According to Judge Lally-Green’s campaign, the Judge and the campaign had neither contact with the group nor advance knowledge of the planned expenditure on her behalf.

This year, although Orie Melvin’s campaign finance reports reveal less funds raised than her opponent, the campaigns approached advertising differently. Whereas Panella’s campaign financed his television ads, Orie Melvin’s ads were paid for by the state political party.  Therefore, when third party fundraising and spending is factored in, it is clear that the cost of a Supreme Court seat runs well into the millions of dollars.

As former United States Supreme Court Justice Sandra Day O’Connor explained in Parade Magazine:

When so much money goes into influencing the outcome of a judicial election, it is hard to have faith that we are selecting judges who are fair and impartial.  If I could do one thing to solve this problem, it would be to convince the states that select judges through partisan elections—that is, when a Democrat and Republican run against one another—to switch to Merit Selection instead.  This method decreases the importance of money and politics in the process while still allowing voter input on retaining each judge. 
The fundraising problem and the perceptions it creates are intensified because in Pennsylvania (and many other states) judges don’t have to recuse in cases where the litigants or lawyers gave money to help them get elected.  That means that a judge can make the decision in a case that involves a lawyer or party who gave money, even a lot of money, to his or her election campaign.  This is a key cause of the increasingly widespread public belief that campaign contributions affect decisions made in the courtroom.  Even if this perception is erroneous, great damage is done by the very fact that the public believes it could be true.  
In June of this year, the United States Supreme Court in Caperton v. Massey recognized that in some cases, a judge’s refusal to recuse from a case involving a campaign supporter rises to the level of a due process violation.  Crucial to the Court’s analysis was the concept of “the probability of bias.”  Actual bias was not the issue; it was enough that the circumstances of the campaign support for the presiding judge by the CEO of a party to the litigation raised “a serious risk of actual bias.”  

The Supreme Court noted that Caperton was an exceptional case and that not every case involving a judge presiding over a campaign donor would violate the Due Process Clause.  However, to a party sitting in court, it’s not the size of the donation by the opposing party or opposing counsel that matters; it’s the very fact of the donation.  

This is not a hypothetical situation.  Every day, judges in Pennsylvania preside over cases involving lawyers, law firms and litigants that contributed to their election campaigns.  In the wake of Caperton, more judges may face recusal petitions based on involvement of campaign donors in their cases, but nothing absolutely requires that judges recuse in such cases.  

During the 2009 elections, the Supreme Court candidates themselves expressed concern about the role of money in the electoral process.  Republican candidate Joan Orie Melvin called her Democratic opponent Jack Panella's receipt of $1 million from the political action committee of the Philadelphia trial lawyers "pay-to-play . . . justice for sale."  The Panella campaign retorted that Orie Melvin had taken $125,000 from the same PAC as well as significantly more from GOP-controlled PACs, and that her campaign was primarily funded by the Republican Party. Panella's campaign manager said, "She takes hundreds of thousands of dollars and says it won't corrupt her, but she says hundreds of thousands of dollars corrupt other people." 

Usually, candidates say that contributions won't influence them. But here the candidates seemed to concede that money matters and might even affect judicial decision-making.  Our justice system works only as long as the public believes that all comers are treated fairly and impartially.  When that belief is undermined – as it is by the increasingly expensive electoral process – the courts are weakened.  This is a good reason to consider changing the way we select judges and instituting Merit Selection, which gets judges out of the fundraising business.

VII. The Lack of Required Qualifications to Run for a Seat on the Appellate Courts
Currently, the only requirements to run for election to the appellate bench in Pennsylvania are residency in the Commonwealth for at least one year, licensure as a lawyer in the Commonwealth, and being at least twenty-one years of age.  A candidate is not required to have actually practiced law at all, let alone for any minimum number of years.  There is no requirement that a lawyer have tried any cases in the court to which he or she is seeking election.  
Although we have many good judges on the appellate courts of Pennsylvania, they are there despite the electoral system, not because of it.  Pennsylvania needs a judicial selection system designed to place the most highly qualified, skilled and experienced candidates on the appellate courts.  Elections simply are not designed to do this; they emphasize connections, campaigning prowess and fundraising ability.  In recent years, some very highly qualified candidates have been unsuccessful in even winning their political parties’ endorsements to run in appellate court elections, let alone actually winning election to the appellate courts.  This is because in an electoral system, factors other than qualifications to serve often are more highly valued.
Part of the appeal of a Merit Selection system is the promise of establishing meaningful requirements and minimum qualifications for candidates seeking judicial office.  These requirements would be written into the Constitution and would include being engaged in the practice of law for a minimum number of years.  However, “being engaged in the practice of law” would be defined broadly, so that legal academics, legislators, policy developers and others with relevant experience could be considered:  “each person whose name is submitted to the Governor shall. . . . for an aggregate of ten years, have either practiced law, served as a judge of a court or courts of record in this Commonwealth, served as a judge of a federal court, or have been engaged in a law-related occupation.”  

In addition, other elements would be considered in an effort to bring to the bench people who would operate fairly, without bias or partiality and with the highest respect for the ethical constraints of the position.  Candidates’ reputations for honesty, integrity, and fairness would be considered, as would candidates’ commitment to and involvement in their communities and the legal community.  Finally, the process would recognize the importance of having a judiciary made up of men and women from diverse geographical, racial and ethnic backgrounds.

Pennsylvania deserves appellate court judges of the highest quality and experience.  Merit Selection is the way to achieve this.

VIII. The Lack of Access to Relevant Information

Traditionally, judicial races have been relatively low turn-out elections.  They occur in odd-numbered years, when there are very few high profile races on the ballot.  Even when judicial elections do accompany a populous county’s mayoral or city/county executive race, there is often a significant drop-off of voters who vote for the “up-ticket” races and decline to vote in the judicial races.

What explains this?  Disenchanted voters who want to cast educated, meaningful ballots but who have been frustrated in efforts to learn relevant information about the candidates often skip the judicial section of the ballot.  Voters report that they feel uninformed about judicial candidates and unequipped to make a meaningful decision.  Voters understand that appellate judges occupy critically important positions in our government, but they are concerned that they do not have the necessary information to make an informed vote. 

Instead, voters usually hear sound bytes and see quick ad spots that tout a candidate’s “tough on crime” credentials or that play up a candidate’s name. Two successful appellate court candidates this year ran such ads.  One urged voters to “Vote for Mundy on Tuesday,” and the other called for voters to elect their own “Judge Judy.”  

But we were also treated this year to an unprecedented negative advertising campaign by the Supreme Court candidates. Both campaigns went negative, with ads that didn't really tell voters anything about why either was qualified for the Supreme Court. Instead, we got mudslinging – Orie Melvin accused Panella of being bad for children and tried to tie him to the Luzerne County scandal; Panella accused Orie Melvin of being bad for women, because of her vote in a case involving a woman and her doctor.  The ads led to dual accusations of ethical violations.  As former U.S. Supreme Court Justice Sandra Day O'Connor recently said, "Campaign ads about judicial races are like french fries for people who are hungry for information - they are not good nutrition."

Merit Selection would set up a system in which Pennsylvanians can learn about the candidates applying for judicial vacancies and can share with the nominating commission, the Governor and the Senate any relevant information they have about these candidates.  In addition, once a judge has gone through this process of evaluation by the commission, nomination by the Governor and confirmation by the Senate, significant information about his or her qualifications, skill, experience, background and reputation will have been made public. This all will be important to Pennsylvanians, who will be asked to decide in a retention election after the judge’s initial four-year term whether that judge should be retained. 

IX. Random Factors Influence Election Outcomes

Generally, the best predictors of the winners of judicial elections are ballot position (how high up on the ballot a candidate’s name appears) and how much a candidate spends on the campaign.  Other factors include name recognition, the geographic area in which a candidate lives, gender, political party, and the concurrent elections for other offices that occur at the same time (i.e., often turnout for a mayoral or county executive race in Philadelphia or Allegheny County will affect the outcomes of statewide judicial races).   None of these is related to a candidate’s qualifications to serve as an appellate judge.  The influence of these factors is so great because even the voters who do participate in these low turn-out elections have very little relevant information on which to base their decisions.  Decisions as important as who sits on the appellate courts should not be left to chance and random factors.  Merit Selection removes the randomness from the process and sets up a system under which qualifications determine who reaches the appellate bench.
X. The Lack of Diversity on Pennsylvania’s Appellate Courts
Pennsylvania is a diverse state, politically, ethnically, racially and geographically.  Our appellate courts, however, do not reflect this diversity.  Instead, most who win election to the appellate courts come from the big population centers – the Philadelphia and Pittsburgh areas. 
The appellate courts are lacking in racial and ethnic diversity, and although women recently have been successful in reaching the Superior and Commonwealth Courts, only three women ever have been elected to the Supreme Court.  Currently, there are no people of color serving on the Pennsylvania Supreme Court, there is one judge of color on the Superior Court, and one judge of color on the Commonwealth Court.  No judges of color were elected to the appellate courts this year.  The only candidate of color who ran in the general election for the appellate court seat was selected to run by her political party after a new vacancy opened up following the conclusion of the primary elections. 
Under Merit Selection, the nonpartisan citizen-based nominating commission evaluates ALL applicants for judicial vacancies, focusing on their qualifications, skills, experience, contributions to the community and reputations for ethical and fair behavior.  No one is excluded from the process due to lack of financial resources or political connections.  And, the Constitutional language emphasizes the value of having diverse courts and a diverse nominating commission.  The current legislation provides:  “The commission shall consider that each of the appellate courts should include both men and women who come from racially and ethnically diverse backgrounds and who reflect the geographic diversity of this Commonwealth.”  Similar language guides those appointing the members of the nominating commission.
The value of a diverse judiciary comes from the public believing they will get treated fairly by appellate courts that reflect the diversity of the Commonwealth.  When governmental institutions reflect the populations they serve, the public has greater confidence that those institutions serve the people. This is very important in maintaining strong courts.  The courts derive their power and legitimacy from public trust.  Perception is very important when it comes to the court system.  

Merit Selection has a better track record than elections in bringing diverse judiciaries to the bench.  Research by the American Judicature Society shows that racial minorities have greater success reaching appellate benches through Merit Selection.  Of 340 judges on the highest state courts in the nation, 35 are minorities:  5 were elected whereas 30 reached the bench through some form of appointive system, including Merit Selection.  Women, too, have greater success in reaching appellate courts in Merit Selection states.  Of 340 judges on the nation’s highest state courts, 103 are women:  31 were elected and 72 reached the bench through some form of appointive system, including Merit Selection.

XI. Why Merit Selection for the Appellate Courts Only?

The problems with elections are more pronounced at the appellate level.  Appellate court elections require candidates to campaign statewide and buy television advertising time in multiple media markets.  As a result, these campaigns are much more expensive.  In addition, in elections for the county courts, voters have a greater likelihood of knowing candidates for the bench and greater opportunity to meet and learn about those candidates.  Finally, the lack of diversity is much more apparent on the appellate courts.  Local courts are more reflective of their communities than are the appellate courts of the Commonwealth.  
XII. How to Design a Merit Selection System for Pennsylvania
In designing a Merit Selection system for Pennsylvania, it is important to realize that while other states’ systems might serve as models, a specially-designed system that respects Pennsylvania’s unique cultural and political history is essential. 

A viable Merit Selection system should have four parts:  (1) a diverse citizens nominating commission that evaluates and recommends candidates for nomination to judicial office; (2) an executive officer empowered to nominate recommended, and only recommended, candidates to the appellate bench; (3) a legislative confirmation process; and (4) a role for the public in evaluating the judges following an initial term in office.  

XIII. The Nominating Commission

Ideally, a nominating commission should be a nonpartisan group of racially and ethnically diverse men and women from across the Commonwealth.  The nominating commission should include some lawyers from different practice areas, some nonlawyers, and well-respected members of the community.  Elected officials, political party leaders and officers, and lobbyists would be prohibited from serving on the nominating commission.  It is critically important to ensure that some members of the nominating commission are regular folks – people who might end up in court as litigants, witnesses or jurors – because the courts touch all of our lives.  

Under the current legislative proposal, the authority to appoint Commission members would be shared by the Governor, the legislative leadership of both parties, and by the public, as represented by six categories of nongovernmental organizations corresponding to different segments of the population.  

This model follows an established procedure by which appointments to some other state commissions and boards are made, and also recognizes that the public should have a significant role in the process.  Sharing the appointment power between the Governor and the legislature continues the longstanding constitutional role that these entities share in the judicial selection process, particularly in filling interim vacancies.  Providing for a group of “public members” enables the public to have critical input in the process.

Under the current legislation, the Commission would be composed of fourteen members, with the Governor selecting four members, and the President Pro Tempore of the Senate, the Speaker of the House, the Senate Minority Leader and the House Minority Leader each selecting one member.  The remaining six members would be designated as “public members.”  Their selection would be governed by a process overseen by the Secretary of the Commonwealth (“Secretary”), although the Secretary would not possess any appointing power.  The process would be as follows:

The six public seats would correspond to six categories of nongovernmental organizations: 

· Civic groups (Pennsylvania not-for-profit corporations, as defined by § 501(c)(3) of the Internal Revenue Code);

· Unions and federations of unions;

· Organizations representing business interests;

· Professional associations (other than associations of lawyers);

· Public safety organizations; and 

· Pennsylvania Law School Deans.
At the time of the initial appointments to the Nominating Commission and whenever there is a vacancy on one of the “public seats” of the Commission, the Secretary would advertise publicly to alert nongovernmental organizations that they may apply to be involved in the process of nominating members to the Commission.  In the application, the organizations would be required to state the category of nongovernmental organization in which they wish to be considered (they may pick only one), document that they are a Pennsylvania-based organization in compliance with any applicable state law requirements, and provide a count of their membership.  Upon the close of the application period, the Secretary would notify the five largest organizations (generally defined by membership) that applied in each category to submit a candidate for possible appointment.  Upon the close of the submission period, the Secretary would draw lots (one from each set submitted) in a public forum to determine the five public members of the Commission.  The individual chosen would be appointed to the vacant seat on the Commission. 

The concept of “public members” of the Commission gives a voice to many organizations that represent and reflect different segments of the Pennsylvania population and includes on the Commission individuals who have not been appointed by elected officials.  

The Commission is different than other statewide commissions because there are public members selected by a random process.  It is also different from the plans of other states, which mostly provide for elected officials and sometimes, state bar associations to appoint members to the nominating commission.  The concept of public members allows for greater public participation without designating a seat on the commission for any particular union, business entity or civic group.  

XIV. How Would the Nominating Commission Conduct its Work?
The nominating commission would be charged with evaluating candidates for appellate court vacancies.  The commission would perform thorough investigations and examinations of candidates to develop a list of the most highly qualified.  The information developed through this process would be relevant to the question of whether a candidate has the qualifications, skill, experience, temperament and reputation for fairness and ethical behavior required to serve on the appellate bench.  This is the very type of information that voters have long complained they are unable to attain and that is rarely, if ever, the focus of electoral campaign advertisements, robo-calls and sound bytes. 

The commission would be empowered to examine a candidate’s background and to interview colleagues, courtroom adversaries, judges and others familiar with the candidate’s work and experience.  People with knowledge of the candidate’s commitment to the community and reputation for fair and ethical behavior also would be interviewed.

We recommend that as the Committee reviews the legislation, it amend the provisions governing the nominating commission’s evaluation process to provide for greater public input.  For example, the bill should provide for the commission to conduct an initial screening and then make public the names and biographical information of those applicants who will continue in the selection process.  Although the commission would be able to maintain the confidentiality of some of the information collected, including financial information and background investigations, this would allow for greater public understanding of and participation in the process. 

Then, the public would be invited to provide written information about those candidates who were moving on in the selection process.  In addition, the nominating commissions in many Merit Selection states hold public hearings during which the candidates are interviewed by the commission.  This would be a valuable addition to the nominating commission’s procedures as it would further open the process to the public and would increase public knowledge about the candidates for the appellate courts.

Following its investigation and hearings, the commission members would vote on the applicants.  A list of the five most highly qualified candidates would be forwarded to the Governor.  This list would be made public.

XV. Nomination by the Governor
The Governor would be bound to nominate an appellate judge from the list of candidates recommended by the nominating commission.  The Governor would not be free to appoint whomever he or she wishes to serve on the courts.  The public would be confident that all of the candidates recommended by the commission would be well qualified to serve on the appellate courts.  Because the list will have been made public, Pennsylvanians would have the opportunity to make their views on the recommended candidates known to the Governor.
XVI. Senate Confirmation
The Governor’s nominee would be subject to Senate confirmation.  Senate confirmation would include hearings and the opportunity for public comment.  Pennsylvanians would have the opportunity to inform their Senators of their views about the nominee for appellate judge.
XVII. Retention Elections
After an initial four year term, appellate judges who reach the bench through Merit Selection would stand before the public in a yes/no nonpartisan retention election. This is six years earlier than elected judges currently stand for retention.  The public therefore would have an opportunity early on to evaluate the judge’s performance on the bench.  

In addition to this evaluation, voters would have the benefit of the information garnered during the selection process, much of which would have been made public, to inform decisions about retention.  If a judge wins retention, he or she then would serve a full ten year term and would then be eligible to stand for retention every ten years until mandatory retirement at age 70.

Many Merit Selection states use formal judicial evaluation commissions to evaluate and assess judges standing for retention. These evaluations often involve interviews with the judges, their colleagues on the bench, lawyers and court staff as well as written questionnaires. The results are published and are very valuable to voters making decisions about retention.  The process provides important and valuable feedback to the judges.  Such a process might be a worthy addition to the pending Merit Selection legislation.

XVIII. Merit Selection is Different from the Process for Appointing Interim Appellate Judges in Pennsylvania and from the Federal System for Appointing Judges

Under the current system for filling interim vacancies on the appellate courts, the Governor appoints and the Senate must confirm a nominee by a two-thirds vote. Traditionally, to win confirmation, the nominee must pledge not to seek a full term in the upcoming election.  Thus, interim appointments serve for two years or less and then seek new employment, retire or perhaps become senior judges appointed to other courts.

Under the federal system, the president may appoint a nominee of his or her choosing.  That nominee is then subject to Senate confirmation, and will serve for life or good behavior.  

Absent from both of these systems are two key pieces of Merit Selection:  the constitutionally-mandated role of the nominating commission, a citizen-based commission charged with evaluating candidates for the appellate courts, and the retention election system.  

In a Merit Selection system, the Governor would be required to make a nomination from the commission’s list of highly qualified candidates.  No such requirement exists in either the interim appointment process or the federal system.  Although Pennsylvania has a bipartisan nominating commission to advise our United States Senators on possible federal court appointments, its recommendations are not binding on the president.  In addition, the nominating commissions are quite different:  in the federal system the U.S. Senators appoint all the Commission members.
Critically, Merit Selection also provides that following a brief term on the bench, a judge would stand before the public in a nonpartisan, yes/no retention election.  Neither the interim appointment process nor the federal system provides for any sort of retention election.  

In sum, Merit Selection is very different from either of these processes.  Neither the federal system nor the interim appointment process should be viewed as examples of how Merit Selection would work.

XIX. Conclusion

Pennsylvania has not engaged in a full discussion -- including a public referendum -- about how we choose our appellate judges for forty years.  It is time to allow the people of Pennsylvania to determine whether we are using the best process to select our appellate judges.  This can happen only if Pennsylvanians are given the opportunity to weigh in.  To reach the referendum stage, the legislature must first act in two successive sessions.  We thank the Committee for holding this hearing, the first step on the way toward allowing the people of Pennsylvania to decide how they want appellate judges to be selected.










� Pennsylvanians for Modern Courts is a statewide nonprofit, nonpartisan organization founded to improve and strengthen the justice system in Pennsylvania by reforming the judicial selection process; improving the jury system, court administration and court financing; increasing fairness in the courts; and assisting citizens in navigating the courts and the justice system, whether as litigants, jurors, or witnesses.





� PMCAction is an affiliated nonprofit that lobbies for court reform initiatives.  For more information, please visit � HYPERLINK "http://www.pmcaction.org" ��http://www.pmcaction.org� and our blog at http://JudgesOnMerit.org.





� Under current Pennsylvania Constitutional jurisprudence, appointments to public office by nongovernmental entities are not permitted.  The Constitution must be amended to permit such appointments.





� Religious entities would be excluded to preserve the separation between church and state.  
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