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United States Supreme Court Identifies Problems  with Contributions to Judicial Campaigns, PA Legislature To Consider Merit Selection for Appellate Courts
HARRISBURG (June 8, 2009) – In the wake of the recent elections for appellate judges and on the day the United States Supreme Court decided that under certain circumstances, judges must recuse in cases involving major campaign contributors, Pennsylvanians for Modern Courts and PMCAction applaud the introduction of legislation designed to implement a merit selection system for selecting Pennsylvania’s appellate court judges.  The change requires a constitutional amendment and would apply only to the three state-wide appellate courts. 
Merit selection is designed to ensure that the most qualified, fair and impartial individuals reach the bench.  Merit selection also reduces the influence of money, and opens up pathways to the bench for qualified Pennsylvanians from all regions and of all races and ethnic backgrounds.  
As Lynn A. Marks, executive director of Pennsylvanians for Modern Courts and PMCAction, explained, “Merit selection eliminates the major problems inherent in electing judges.  Pennsylvanians deserve a system that bases judicial selection on candidates’ credentials, not their campaign war chests, where they live, a familiar name, their gender, or where their name appears on the ballot.”
The proposed constitutional amendment would create a 14-member nonpartisan citizens-based Appellate Court Nomination Commission to screen judicial candidates and develop a short list of potential nominees for the governor.  Following nomination by the governor and confirmation by the state Senate, a judge would serve an initial four-year term and would then stand before voters in a nonpartisan retention election.  Voters would decide at that point, and again every 10 years, whether the judge should stay on the bench.  

Marks praised  prime Senate sponsor Sen. Jane Earll, R-Erie, and cosponsor, Sen. Daylin Leach, D-Delaware and Montgomery, and House sponsors Reps. Matthew Smith, D- Allegheny, and Will Gabig, R- Cumberland, for their leadership in working to create a better system for selecting appellate judges.  
Senator Earll explained her long-time support for judicial selection reform: “Merit selection focuses on the qualifications of the candidates and is designed to get the most qualified, fair and impartial judges on the bench.  The public has been losing confidence in the fairness of our courts and judges, in large part because big campaign contributors often appear in court before the judges they support.  We need a system that encourages public trust and confidence in the courts. That system is merit selection.”
Representative Smith concurred.  He supports merit selection because it “puts the emphasis on future judges’ qualifications, instead of factors like ballot position, where a candidate lives and fundraising success.  I am pleased to advocate for this key reform to our judicial selection process so that we can ensure the system is fair and reasonable.”
Gov. Rendell urged passage of the proposed constitutional amendment. "I have long said that establishing a merit selection system would squarely remove the real influence of money in our judicial elections.  Judicial candidates should not have to raise money from lawyers or potential litigants who often know that one day they will have to argue a case before that judicial candidate."
Studies show lawyers contribute much of the campaign money in judicial elections.  Pennsylvania judges can and do preside over cases involving individuals, organizations and attorneys who donate to their campaigns.  Public opinion surveys show that the public is increasingly concerned that campaign contributions may affect decision-making by judges. “It’s just not acceptable for people to believe – even if mistakenly – that ‘justice is for sale,’” added Marks.

Today, the U.S. Supreme Court decided in the West Virginia case of Caperton v. Massey that contributions to judicial election campaigns may – in some cases – require judges to recuse (step aside) because they create “a serious risk of actual bias.”  Actual bias is not the standard; it is the risk created by the circumstances of the contribution, the election, and the case.  
Marks responded to the U.S. Supreme Court decision with a practical solution: “We are heartened that the Court recognized that expensive judicial elections and the fundraising and contributions they require can create serious perception and confidence problems for the public.  We fear, however, that the dissenters’s predictions of future confusion and ongoing litigation will come to pass.  We believe the best solution is to get judges out of the fundraising business altogether and end the poisonous campaign contribution game by changing to merit selection.”
Pennsylvania is one of only six states that continue to use partisan elections to select all judges. Other states include Alabama, Louisiana, West Virginia, Texas and Illinois.  Marks explained that Pennsylvania should realize what most other states have recognized: partisan elections are not the best way to ensure that the most qualified, fair and impartial judges reach the appellate bench.
Pennsylvanians for Modern Courts and PMCAction publish a blog, www.judgesonmerit.org that offers an ongoing discussion on the issue, the legislation and news about merit selection. 

Pennsylvanians for Modern Courts is a statewide nonprofit, nonpartisan organization founded to improve and strengthen the justice system in Pennsylvania by reforming the judicial selection process; improving court administration, court financing and the jury system; eliminating bias; and assisting citizens in navigating the courts and the justice system, whether as litigants, jurors, or witnesses. www.pmconline.org   
PMCAction is a related nonprofit that lobbies for court reform initiatives   www.pmcaction.org
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